PROPOSAL FOR NEW REGULATIONS GOVERNING AIR TRAVEL 
ORGANISERS* LICENSING 



Introduction 

1. The legal basis for the Air Travel Organisers' Licensing system is the Civil 
Aviation (Air Travel Organisers' Licensing) Regulations 1972, made under what is 
now Section 71 of the consolidated Civil Aviation Act 1982. The Regulations were 
amended in 1974, 1975, 1979 and 1981 but have not been changed since then. 

2. The Authority has been in discussion with the Department of Transport about 
difficulties that have been increasingly apparent in the enforcement of the current 
Regulations. Ministers have agreed in principle that new Regulations should be laid 
before Parliament, and they have also agreed with the principle of what the Authority 
proposes, subject of course to consultation with interested parties and to the 
Parliamentary process. 

3. The proposals for change are aimed almost entirely at Regulation 2, which 
defines who needs to hold an Air Travel Organiser's Licence. This paper sets out the 
principles of what the Authority is proposing in this respect, and explains the reason 
that it believes a change is necessary. It also summarises certain other changes 
which we intend to put forward, although these are of less significance in their impact. 
As well as proposing changes of substance, it is the intention that the Regulations wili 
be consolidated and that the opportunity will be taken of simplifying and clarifying 
their form wherever possible. 

4. Our proposed timescale is that the new Regulations will be effective from 
1 April 1995. To allow for the Parliamentary process, this would mean that a legal 
draft would have to be given by us to the Department of Transport by late November. 
We are anxious to consult widely and to take into consideration any points that 
interested parties put to us, and we therefore intend to seek views twice - at this 
stage on the principles proposed, and at a second stage, having taken into account 
comments made in response to the first, on a legal draft. The timescale will however 
be tight and we are therefore seeking responses to this paper by 29 July 1994. 

The Difficulties with the Present Regulation 2 

5. In general terms, the current Regulation 2 provides that any person, except as 
specifically excluded, requires an Air Travel Organiser's Licence in order to make 
available or to advertise carriage by air. The exceptions from this requirement relate 
to the operator of the aircraft; to the agent of the airline which is to provide carriage; 
and to the agent of the holder of an Air Travel Organiser's Licence. The latter two are 
referred to in this paper as the "agency" exclusions, and respectively to the "airline 
agency" and the "ATOL agency" exclusion. 
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6. The difficulties that have increasingly arisen have related to the agency 
exclusions, particularly but not exclusively to airline agency exclusion, and chiefly in 
relation to the sale of seats on scheduled flights. The problems in this area of 
business have been set out in some detail in the Authority's Guidance Notes on the 
subject of scheduled air seats which it published in August 1993 and April 1994. 
These notes recognised that the distribution of scheduled air tickets is now complex: 
in many cases, particularly in respect of tickets sold at less than published and 
approved fares, scheduled airlines make available tickets to wholesalers who then 
provide them to the travel agents who deal with the ultimate purchaser. The 
Authority's interpretation of the current Regulations is that these sales require an 
ATOL to be in place to cover the sale unless the travel agent who accepts customers' 
money is not only the agent of a scheduled airline but is authorised to take money on 
the airline's behalf. If this occurred in practice it would be consistent with the present 
Regulations, and it would mean that the customer was not at risk in the event of 
either the travel agent's or wholesaler's failure since he would have a contract with 
the airline and the airline would be contractually liable for any money paid to 
intermediaries. 



7. However, the airline agency exclusion presents two serious difficulties. The 
first is that it is extremely difficult to enforce: if a travel agent qualifies by virtue of an 
agency agreement for exclusion from the Regulations, he is then beyond the scope 
of licensing and the Authority has no powers to intervene further. Agency 
agreements may therefore be changed without its knowledge and, even if a travel 
agent can demonstrate that a satisfactory agency agreement is in being, it may not 
be valid shortly thereafter. This possibility is exacerbated by the fact that from our 
previous consultations with airlines it appears clear that many of them do not wish, or 
feel it is reasonable, for them to be responsible for money paid to sub-agents with 
whom they have no direct contract. It has therefore been the case in practice that 
ticket wholesalers and travel agents have operated under what purported to be the 
airiine agency exclusion in Regulation 2, but after the failure of an intermediary it has 
been demonstrated that no valid agency agreements with airlines were in place which 
required the airlines to be responsible for payments made by customers. In practice, 
therefore, the present Regulations do not provide the security for customers’ 
payments which in theory they should. 



8. The second problem with the current Regulation 2 is that it is complex, it is 
difficult for those involved in the industry to understand, and the concepts of principal 
and agency are not ones which can readily be grasped by the customer. It is the 
Authority's view that the protection offered by the ATOL system can work properly 
only if customers understand when an ATOL is required and are able to check that it 
is properly in place. To a significant extent, the exclusion of airlines' agents from the 
need to hold an ATOL prevents this happening and creates confusion for the public. 



9. For charter flights and holidays, the current provisions of the Regulations have 
been generally effective. However, some problems arise from the ATOL agency 
exclusion, in that travel agents sell holidays or (more usually) flights which are the 
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holder, or subsequently that a contract with the ATOL holder exists, ATOL holders 
are required by the Standard Terms of their licences to ensure that their booking 
confirmations are passed by their agents to customers, but without any legal 
requirement Impinging on the travel agents we recognise that it is difficult for ATOL 
holders to enforce. The circumstance gives rise to exposure either in the event of the 
failure of the agent, since the ATOL holder may not be contractually liable to fulfil the 
contract; or the failure of the ATOL holder, since the customer may have difficulties in 
pursuing any claim on the bond if it appears that there is a contract with the 
intermediary. 

Objectives of the Proposed Change 

10. The purpose of the ATOL system is consumer protection. The Authority’s 
objectives in the proposed changes are to achieve a regime which will provide the 
security for advance payments made to intermediaries for air travel that is envisaged 
by the current Regulations; which is seif-policing by being more comprehensible to all 
those involved, and to the extent that customers can secure their own protection by 
recognising how it is achieved; but which minimises, as far as is possible consistent 
with the first objective, the extent to which travel agency firms which do not at present 
require a licence will do so in the future. 

Proposal for a Replacement of Regulation 2 

11. Our proposal. for a change in Regulation 2 is based on the view that a person 
selling an air ticket should no longer be excluded from the requirement to hold an 
ATOL merely on the basis that he is the agent of the airline who will carry the 
passengers. We propose instead a requirement that any person other than the 
airline selling carriage by air needs to hold an ATOL unless he either , as soon as he 
accepts any payment, immediately provides a ticket which will be valid for carriage in 
all circumstances; or he acts as the authorised and declared agent of an ATOL 
holder and states at the time of taking the booking that he acts in that capacity and 
accepts money on behalf of the identified ATOL holder. There would also be a 
requirement in the latter case for the agent, in order to qualify for the exclusion, to 
provide to the customer the ATOL holder's booking confirmation within a specified 
period. The proposal is outlined at Annex 1. 

12. The Authority believes that this proposal provides the best balance between 
the objectives outlined above. It would provide security for advance payments which 
would be as complete as reasonably practicable, and it would be capable of being 
understood by the public. As far as scheduled airline tickets are concerned, a 
provision on the lines now envisaged would not require 1ATA agents who are 
authorised to issue tickets to hold a licence, provided that they issued a ticket as 
soon as they accepted payment. In the market for discounted tickets sold through 
consolidators, it would permit those firms engaged in wholesaling who hold ticket 
stocks to make available tickets to travel agents if they chose to do so, so that the 
tickets could be issued to customers when they (the agents) accepted payment; or 
alternatively wholesalers could hold an Air Travel Organiser's Licence covering the 
sales and authorise travel agents to act and to accept money on their behalf. The 
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latter choice would extend the need to hold an Air Travel Organiser's Licence to 
wholesalers, but as the Authority has set out in its Guidance Notes, it believes that 
those wholesalers who do not hold a licence are probably in breach of the 
Regulations at present. Again, in the event that the wholesaler was licensed, the 
travel agents would not themselves need to hold a licence, provided that they 
documented the sale properly on behalf of an ATOL holder. In the Authority's view 
therefore, this proposal would provide a system which extended the scope of 
licensing to the minimum extent consistent with effective protection for advance 
payments, and it would be enforceable to the extent that it would be possible to make 
clear to customers what they were entitled to expect on payment of money for a ticket 
or holiday, and how security for advance payments could be ensured. 

13. In the area that has traditionally been covered by ATOLs, this proposal would 
not represent a major change. It would however impose on travel agents a legal 
requirement to provide the customer with the ATOL holder's booking confirmation: as 
noted above, the present Standard Term of ATOLs which aims to achieve this is 
difficult for ATOL holders to enforce without any Segal requirement impinging on the 
travel agents. The requirement that agents must declare, immediately on accepting 
bookings, that they take money on behalf of the ATOL holder is a more explicit 
statement of the requirement that exists in the current Regulations. We recognise 
that there may at present exist a period during which the customer's money is not 
protected because it is not held on behalf of the ATOL holder, and we believe that it 
is right that new Regulations should make clear that such a period cannot legally 
exist. 

14. Telephone bookings are in a rather different category from those made face to 
face. In our view, the principle for telephone bookings should be that the person 
accepting the booking must be in a position to supply either a ticket or a statement 
that he accepts money orvbehalf of an ATOL holder, in exactly the same way as if he 
were accepting the booking face to face. If the customer chooses not to take it in 
person at that point, but instead to have it sent either to his own address or to an 
airport, provision must be made for this to happen. It is recognised that any time 
lapse between the customer supplying a credit or debit card number by telephone in 
payment and receiving the ticket will lead to some exposure, but it appears to us that 
there is no way of preventing this without prohibiting a facility which customers clearly 
require. We have therefore taken the approach that the interim period should be 
minimised, but recognised that it will exist. 

15. The Authority has existing powers under the Civil Aviation Act 1982 to require 
information both from holders of licences granted by it and from those who may 
legally operate by virtue of an exemption granted by the Authority. It will expect to 
use these powers to obtain copies, where appropriate, of relevant agency 
agreements to reinforce the new Regulations. 
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Other Provisions 



16, As noted, we intend to propose only a few substantive amendments other than 
those connected with the present Regulation 2. The principal ones are:- 

1. The maximum fine specified in Regulation 2(5) and elsewhere is considerably 
out of date. We propose that it should be amended so that the reference, as is 
normal legislative practice, is to Level 4 on the Standard Scale. 

2. it is proposed that provision in Regulation 9(1 )(b) for the transfer of licences in 
connection with the reconstruction of a body corporate should be eliminated. 
This has not in practice been used for many years, the normal practice being 
to grant new licences in this circumstance. 



Comments 

17. Any comments on the proposal set out in this paper and in the attachment will 
be welcomed by the Authority. They should be sent to Miss Jackie Knight in Room 
T507, CAA House, 45-59 Kingsway, London WC2B 6TE no later than 29 July 1994. 

18. As this issue is of some public interest, our intention is to make copies of the 
responses available for inspection in CAA House. Unless you specifically state the 
contrary, we shall assume that you have no objection to any comments you make 
being made public. 



Civil Aviation Authority 
June 1994 
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Annex 1 



SUMMARY OF PROVISIONS OF PROPOSED REPLACEMENT FOR 
REGULATION 2 OF ATOL REGULATIONS 



A: MAKING AVAILABLE 



A person must not accept payment in exchange for, or as an advance in respect of, 
carriage by an airline unless: 

A1. He is the airline which will carry the passengers; or 

A2. He holds an Air Travel Organiser's Licence; or 

If he is neither the airline nor an ATOL-holder but an intermediary:- 

A3. 3.1 At the same time as he accepts any payment for a flight (or thereafter 

as provided in 3.2 below) he provides a valid airline ticket in respect of 
each person booked in exchange for which the airline will provide 
carriage, irrespective of whether payment is made to the airline in 
advance of the flight; or 

3.2 In the case of bookings made by telephone or other electronic means, 
he makes clear to the customer that he will immediately provide a 
ticket as described in 3.1 above, and he despatches the ticket to a 
place specified by the customer within 24 hours of accepting any 
payment; 

or 

A4. He acts as the authorised agent of the holder of an ATOL; and 

4.1 at the time of accepting any payment for a flight (or thereafter as 
provided in 4.2 below) he provides a written document which 

4.1.1 confirms that he has accepted the payment on behalf of the 
ATOL holder and with a view to the customer entering into a 
contract with the ATOL holder; and 

4.1.2 gives the registered name, address and ATOL number of the 
ATOL holder; or 
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4.2 In the case of bookings made by telephone or other electronic means, 
at the time of accepting payment he 

4.2.1 states that he acts as the agent of an ATOL holder and states 
the name and number of the ATOL holder; and 

4.2.2 within 24 hours of accepting the booking he despatches to a 
place specified by the customer a statement as in 4.2.1 "above; 

and within 7 days of accepting payment he provides to the customer 
confirmation of the contract between the customer and the ATOL holder. 

B: HOLDING OUT 

A person may not advertise or offer for sale carriage by air unless:- 
B1. He is the airline which will carry the passengers; or 
B2. He holds an Air Travel Organiser's Licence; or 

B3. If he is neither the airline nor an ATOL-holder but an intermediary he can 
comply with the criteria set out in either A3 or A4 above and can provide 
either a valid airline ticket or confirmation of a booking with an ATOL-holder, 
as appropriate, in respect of the flight or holiday advertised. 
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